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STATEMENT OF ISSUES PRESENTED FOR REVIEW | 


; | 


. I 


When one sister makes a pre-trial identification without 


counsel's presence, in violation of Wade-Gilbert, and a second 


sister makes a line-up identification four days later, and, 
subséquently, makes an in-court identification, are the latter 
two identifications admissible in evidence without) clear and 
convincing evidence of their independence from the first 


sister's unconstitutional confrontation? 
| 
| 
II 


Is an accused denied due process of law when the evidence 


against him includes two identifications made by one sister 


subsequent to an identification made by another sister, absent 
| 


clear and convincing evidence of the independent nature of 
| 
the respective identifications? 


Statement pursuant to rule 8(d) of this court: 


The case at bar has never been pending before this 
| 
| 


court under the same or similar title. 


REFERENCES TO RULINGS 


° 


; 
On January 13, 1970, appellant's counsel below moved 


to suppress any in-court identification by the complaining 
witness, Lolitha Bennett. The motion was premised upon the 
prior “one-man show-up" between appellant and the witness. 


The court below, on January 30, 1967, granted the suppression 


$ 
motionias to Lolitha's "show-up" identification, but denied 


che motion as to any in-court identification. 


STATEMENT OF THE CASE 


On December 16, 1969, Appellant, Paul M. Stroman, was 
indicted with the commission of (1) armed robbery of Lolitha 
D. Bennett (22 D.C. Code §§2901, 3202), (2) soos) of Lolitha 
D. Bennett (22 D.C. Code §2901), and (3) and (4) Beoeaite with 
a G@angerous weapon upon Lolitha D. Bennett and Sheila J. Bennett 
(22 D.C. Code §502). Stroman pleaded not guilty on January 6, 
1970, to all charges. Stroman, through his court-appointed 
attorney, moved to suppress any in-court identification of 
him by Lolitha D.Bennett on January 13, 1970. On January 30, 
1970, the court below granted the suppression motion as toa 
pre-trial "show-up", but denied the motion as to any in-court 
identification. : 

® 


On March 5, 1970, Stroman was tried in the United States 


District Court for the District of Columbia, and on that date 


| 
the jury returned a verdict of guilty as to counts) 1, 3, and 4 


(armed robbery and assaults with a dangerous weapon) . On 
May 20, 1970, Stroman was sentenced pursuant to the provisions 
of the Federal Youth Corrections Act, 18 U.S.C. §5020(c) for 

| 


a period of ten years. On that same day, Stroman filed his 


notice of appeal. The jurisdiction of this Court is invoked 
| 


pursuant to 28 U.S.C. §§1291, 1294. 

At approximately 8:00 p.m. on October 10, 1969, (Tr. 19, 
20)+ Lolitha D. Bennett, aged 17, (Tx. 19), and Sheila J. 
Bennett, aged 18, (Tr. 36), were returning to their home from 
a ggocery store. The two girls were suddenly confronted by five 
men, who surrounded them, two in front, two in back, and one 
on the side, (Tr. 21, 39). The man in front held a gun, and 
poikted it at each girl (Tr. 21, 42). Although it was dark 
out, (fr. 25), and the robbery occurred in a residential 
area (Tr. 25, 46), Lolitha stated that she recognized Stroman 
(Tr. 22), and he was not the man carrying the gun. (Tr. 24, 28). 
Sheila stated that she recognized Stroman, because she had 
seen him once before on a playground during the preceding 


summer. (Tr. 41, 48). Neither sister, at the time of the 


tere knew Stroman by name, nor had they ever communicated 


with him, (Tr. 30, 48). The record is silent as to any 
descriptions of their assailants given by the girls to the 
portce at the time of the robbery. 

Sixteen days later, Lolitha, in the company of police 
officers, identified Stroman at the latter's house, (Tr. 32, 


52, 54, 60). On that same day, October 26, 1969, Ic litha 


was in the presence of Stroman in the Robbery squad office, 

(fr. 62). Four days later, Sheila identified Stroman ata 

formal line-up. (Tr. 43-45, 55). At trial, both girls, on 

direct examination, made in-court identifications,| and Sheila's 
| 


line-up identification was, also, referred to, (tr, 22, 40, 


43-45). Stroman's counsel elicited on cross-examination of 


Lolitha the facts sttrrounding her pre-trial show-up confronta- 


tion (Tr. 28, 32). 


. 


SUMMARY OF ARGUMENT 


The only evidence implicating Stroman with the robbery 
at issue is the identification testimony of two sisters. As 
their respective identifications necessarily corroborated each 
othkr, and, as their respective identifications were made at 
different times and under different circumstances, it was 


a 


incumbent upon the trial judge to ascertain whether the second 
a 


4 
idegtification was influenced by the earlier one. If it was 


so influenced, then Stroman was denied due process of law, 
onion the Government can show by clear and convincing evidence 
a spurce for the later identification independent from the 
earfier one. This need for inquiry as to any connection 
betjeen the second identification and the earlier one is 
accentuated in the case at bar, as the initial identification 
was, itself, a constitutional violation of Appellant's Sixth 
Pos right of assistance of counsel. Thus, unless the 
Government can ‘show an independent source for the second 


identification, the defect of the earlier one would similarly 


taint the later one. 
I 


ARGUMENT 


The pre-trial identification in violation of Vade-Gilbert by one 
sister irreparably tainted the line-up identification made by 

| 
a second sister four days later and her subsequent _in-court 


| 
identification. 
| 


In United States v. Kade, 388 U.S. 218 (1967) and Gilbert 
Vv. mien, 388 U.S. 263 (1967), the Supreme Court ruled that 
the Sixth Amendment of the Constitution demands the presence 
of counsel at a pre-trial, post-indictment, Line-up. Such 2 
confpatatioa was deemed a “critical” stage in the proceedings 
againg§t the accused, a conclusion premised upon the! ‘common 
ween that, once a witness has picked out the accused at 
the line-up, he is not likely to go back on his word later on, 
so that in practice the issue of identity may (in the absence 
of other relevant evidence) for all practical sateesas be de- 
vermifes there and then, before trial." The Court declared 


that all pre-trial confrontations in the future, Stovall v. Denno, 


388 U.S. 293 (1967), in the absence of counsel would be, per se, 


1. Williams and Hammelmann, Identification Parades, Part I 
(1963) Crim. L. Rev. 479, 482. | 


inadmibsible in evidence. Furthermore, a subsequent in-court 
indent§fication would be inadmissible, unless “the Government ... 
establfishfes] by clear and convincing evidence that the in-court 
identikications were based upon observations of the suspect 


other n the line-up identification." United States v- Wade, 


supra, at 240. 


this Circuit has held that on-the-scene identifications 
within minutes of the witnessed crime are outside the scope of 
the Wade-Gilbert rule. Russell v. United States, 133 U.S. App. 
D.C. 77, 408 F. 2d 1280, cert. den., 395 U.S. 928 (1969); 
Soloman v- United States, 133 U.S. App. D.C. 103, 408 F. 2d 
1306 (1969); te t sv iller, U.S. App. D.C. 

e 2a (March 23, 1970). On the other hand, Wade- 
Gilbext has been expanded beyond the post-indictment line-up 
confryntations, which those decisions specifically dealt with, 

, 134 U.S. App. D.C. 280, 414 F. 2d 
1176 (1969), the Wade-Gilbert exclusionary rule was applied to 
a prejiminary hearing confrontation, that is an identification 
irr, but prior to indictment. See United States v. 


York, , U.S. App. D.C. , 426 F. 2d 1191 (1969). Building 


upon hason v. United States, supra, this court held in: Long v. 
PF 


United a , U.S. App. D.C. » 424 F. 2d 799) (1969), 
| 


that th¢ right to counsel at a pre-trial SOREL OCR LO for 
é 
purpose; of identification does not turn upon the existence 


vel non of a legal arrest, and Wade-Gilbert applied to an 
td i 


informai pre-arrest confrontation. See Up{ted States v. Greene, 
U.S. App. D.C. , 429 F. 2d 193 (1970). 

The Wade-Gilbert doctrine, therefore, applies to all 
seetenad identification confrontations occurring after June 12, 
1967, coher than on-the-scene identifications within minutes 
of the commission of the crime. Practical appiieatice of 
the doctrine demands a per se exclusion of all confrontations 
in violftion of the rule for evidentary purposes. Clemons Ve 
United States, 133 U.S. App. D.C. 27, 408 F. 2d 1230 (ages, en 
banc), tert. den., 394 U.S. 964 (1969). With reference to 
an in-court identification, where a pre-trial identification 
vitiated Wade-Gilbert, a presumption exists that the later 
confrontation is the fruit and product of the illegal one, 

SES the, Government must show by clear and TERRES evidence 
Mason V. United States, supra; United States v. York, supra; 
Hawkins v. United States, 137 U.S. App. D.C. 103, 420 F. 2d 


1306 (1969), that the in-court identification was based upon 
| 


: 
observations of the accused other than those tainted with 
unconstitutional techniques, United States v. York, supra; 
Hawkins v. United States, supra. Proof of this "independent 
ceccnen baste for making the in-court identification requires 
a showing that the witness was capable of making a spontaneous 
identigtcation of tke suspect prior to the tainted confrontation, 
Long v. United States, supra. 

In the case at bar, Lolitha Bennett identified Stroman 
sixteen days after the commission of the crime in a one-man 
show-up without the presence of counsel. This confrontation 
was a clear violation of Wade-Gilbert, and the trial court, 
properly, precluded the Government from utilizing it as 
evidence on direct examination. Four days later, Sheila Bennett 
identified Stroman in a line-up, and subsequently made an in- 
court identification. Appellant submits that it was reversible 


error to admit into evidence Sheila's line-up and in-court 


talento ae Soe absent a showing by clear and convincing 


evidence that they! were based on a source independent from 
Lolitha'’s unconstitutional confrontation. 
Appellant recognizes that this requested ruling requires 


an extension of the Wade-Gilbert doctrine in two areas, but 


urges that such extensions are totally consistent with the 
doctrine itself, and, in fact, nexessary to make Wade-Gilbert 
viable to the facts in issue. Firstly, while identity of the 
individuals who make the tainted identification and who sub- 
sequently deliver the in-court testimony is generally the case, 
there can be no absolute and stringent requisite in that 
regard to the application of Wade-Gilbert. Clearly, situations 
might occur where the witness who makes the unconstitutional 
confrontation might describe and portray the features of the 
suspect to another witness in such clarity as to overwhelmingly 
influence the latter in making a subsequent identification. 


Obviously, such a situation is the very condition Wade-Gilbert 


sought to remedy. In the case at bar, Lolitha and Sheila were 


sisters, aged 17 and 18 respectively, both of whom resided in 


the same household. On October 26, 1969, Lolitha made her 
illegal identification. On October 30, 1969, Sheila made 
her line-up identification. It seems very remote that in 
this four day interval the matter of Lolitha's identification 
was not a subject of considerable interest. This eocion 
is accentuated upon the examination of Sheila's "independent 


source" bases for making the identification, see infra. 


Secondly, Wade-Gilbert and their progeny have dealt 
with in-court identifications defectively tainted through a 
prior ungonstitutional confrontation. There is no reason, 
i 
however, ‘ny the doctrine would not similarly apply to an 
intermediate identification. In other words, an in-court 


identifidation cannot be cleansed from the effects of a pre- 


. 
’ 


trial confrontation in violation of Wade-Gilbert, merely 
because the witness makes an intermediate identification which, 
in and of itself, is constitutionally permissible. In such 

a case, the intermediate confrontation would be inadmissible 
under Wade-Gilbert, just as is the case with the in-court 
identification. Thus, should this court find that Lolitha 
misee et ctatly, influenced Sheila during this four day interval, 
then bot Sheila's line-up and in-court identifications must 


be exaties as tainted with Lolitha‘'s illegal show-up, absent 


the Covetument coming forward to meet the "independent source" 


test. 

With reference to the "independent source” test, the 
record reveals that the robbery occurred at night in a 
residential area. The sisters were surrounded by five men, 
the one in front holding a gun pointed at them. Both sisters 


agreed that the man holding the gun, the individual who 
§ 


obviously received the greatest attention from the victims, 


was not the man alleged to be Stroman. Under these circum- 


stances, Sheila testified that she recognized Stroman because 
she had seen him once before during the summer. She did not 
know hisname, nor had she ever had any form of Commnivcxcion 
or contact with him. Appellant submits that the racoralcoss 
not support a finding that Sheila was able to identify Stroman 
independently of Lolitha's illegal confrontation, and clearly 


such a finding cannot be made by clear and convincing evidence. 


Sheila's line-up identification was so impermissibly suggestive 
as to render the admission of it into evidence, together with 
a_subsequent in-court identification, a denial of Stroman 's 
right to due process of law. 

This contention is premised on the identical Bnerarive 
facts underlying Appellant's Sixth Amendment claim, but! is 
merely expressed in terms of the Due Process Clause of the 
Fifth Amendment. The companion case to Wade-Gilbert, Stovall 
ve Denno, 388 U.S. 293 (1967), relying upon Palmer v. Peyton, 
359 F. 2a 199 (4th Cir. 1966), held that pre-trial confronta- 
tions might be so unnecessarily suggestive and conducive to 


irreparable mistaken identification as to amount to denials of 


due process of law. Thus, should a pre-trial identification 
procedure be so impermissibly suggestive as to give rise to 
a very substantial liklihood of irreparable misidentification, 
Simmons v. United States, 390 U.S. 377 (1968), such identifica- 
tion would be excluded from evidence on a per se basis. Clemons 
vy. United States, supra. A subsequently made in-court identi- 
fication would similarly be jnaamissible, unless shown by clear 
and convincing evidence to derive from an independent source, 
Clemons v. United States, Supra. 

Clearly, if Sheila was aware of the physical and other 
attributes of the man identified by Lolitha, then, the line- 


up of October 30, 1969, was conducive to irreparable mistaken 


identification. This is no different than if the witness kas 


pointed out the suspected criminal prior to his assuming his 
position in the line-up. As is the case with the Wade-Gilbert 
violation, this constituional defect cannot be alleviated by 
clear and convincing evidence that Sheila's identification in 
court was the result of sources independent from the tainted 
line-up. 
As a concluding matter, the foregoing errors cannet be 

deemed harmless. Chapman v- California, 386 U.S. 18 (1957), 


stated that "before a federal constitutional error can be held 


‘harmless, the court must be able to declare a belief that it 


‘was harmless beyond a reasonable doubt...." 386 U.S. at 24. 


'In the instant case, the only evidence connecting Stroman with 
‘the robbery was the identification testimony of Lolitha and Sheila 
Bennett. Excision of Sheila's line-up and in-court identifica- 
tions reduces the Government's case to that of an uncorroborated 
identification. Appellant submits that the distinction between 

a corroborated and uncorroborated identification is not the 


type of matter an appellate court can determine to be harmless 


beyond a reasonable doubt. | 


CONCLUSION 
Appellant submits that for the foregoing reasons the 
judgment below shoulda be reversed, and the case xemanded | to 


the District Court for a new trial. 


Respectfully submitted, | 


/ 2 
Erwin E. hs 
200 World Center Building 
Washington, D.C. 20006 | 


Attorney for Appellant 
(Appointed by this Court) 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Whether the in-court identification of appellant by the 
witness Sheila Bennett was tainted by an out-of-court 
identification by another witness at which Sheila Ben- 
nett was not even present, particularly when the evidence 
shows that she recognized appellant at the time of the 
offense as a person she had seen around the neighborhood. 


—= 


* This case has not previously been before this Court. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a four-count indictment filed November 20, 1969, 
appellant was charged with armed robbery (22 D.C. Code 
§§ 2901 and 3202), robbery (22 D.C. Code § 2901) and 
two counts of assault with a dangerous weapon (22 D.C. 
Code § 502).’ After a jury trial before Judge John Lewis 
Smith, Jr., on March 5, 1970, appellant was found guilty 
of armed robbery and of the two assaults. On May 20, 
1970, he was sentenced to ten years’ imprisonment pur- 
suant to the Federal Youth Corrections Act, 18 U.S.C. 
§ 5010 (c). his appeal followed. 

On October 10, 1969, Lolitha Bennett and her sister 
Sheila, while walking home from a nearby grocery store 


(1) 


2 


at about 8:00 p.m. (Tr. 19-20),? were surrounded by five 
young men, one of whom held a gun (Tr. 21). Appellant 
and his brother were among this group. They were stand- 
ing directly under a street lamp which provided enough 
illumination for the girls to see appellant (Tr. 21-22, 25- 
26, 39-40). After demanding money from the sisters (Tr. 
21, 24), appellant searched Sheila’s pockets and grocery 
bag. Finding no money there (Tr. 42-43), he searched 
Lolitha’s pockets and removed $4.75 (Tr. 21-22). Lolitha 
testified that, at the time of the offense, she recognized 
appellant and his brother because she had seen them al- 
most every other day in a playground near her home dur- 
ing the previous summer (Tr. 22-23, 29-30). She could 
not then remember their names, but she was able to re- 
call appellant’s address as being in the “300 block of 55th 
Street,” about three blocks from her home (Tr. 23). 
Sheila, who also recognized appellant at this time (Tr. 
39-41), testified that she had seen him once before at the 
same playground (Tr. 41) and on another occasion walk- 
ing down the street (Tr. 49). 

On October 26, 1969, when Detective James A. Rohls 
went to the sisters’ home, Lolitha told him that she had 
remembered the first names of the two brothers and had 
found out their present address (Tr. 31-32). The detec- 
tive then drove her to appellant’s home (Tr. 31-32). After 
arriving, Lolitha stayed in the car (Tr. 31-32) while the 
detective walked up to the house and asked the brothers 
to come outside (Tr. 59-61). They both agreed (Tr. 61) 
and walked to a distance of about forty-five feet from 
the car (Tr. 59-61). Lolitha positively identified both of 
them (Tr. 32, 34). 

On October 30, 1969, Sheila identified appellant during 
a lineup held in the presence of appellant’s counsel (Tr. 
44-45, 57-58). Lolitha was in the hospital at the time and 
unable to attend the lineup (Tr. 56). 


1“Tr” and “H.Tr.” refer respectively to the transcript of the 
trial on March 5, 1970, and the hearing on the motion to suppress 
Lolitha’s in-court identification on January 30, 1970. 


3 


Appellant filed a motion to suppress Lolitha’s in-court 
' identification on the ground that it would be the result 


' of her informal identification made when Detective Rohls 


drove her to appellant’s home. The uncounseled identifica- 
tion at appellant’s home was suppressed, but Lolitha was 
permitted to make an in-court identification (H. Tr. 1- 
16). 

At trial Lolitha identified appellant in court (Tr. 22), 
and after being cross-examined about the suppressed iden- 
tification (Tr. 28, 31-38), she stated on redirect exami- 
nation that even if she had not seen appellant at his 
home, she would have been able to identify him in court 
(Tr. 34). Sheila also identified appellant in court (Tr. 
40) and testified that she had identified appellant at a 
lineup (Tr. 44-45). No objection was made to either of 
Sheila’s identifications. 


ARGUMENT 


The court did not err in permitting the witness Sheila 
Bennett to identify appellant in court. 


(Tr. 3-45) 


Appellant does not object to Lolitha’s in-court identifi- 
cation. He contends only that Sheila’s identifications 
could have been tainted by Lolitha’s informal identifica- 
tion of appellant at his home, even though Sheila was not 
present when it was made. He asserts that the possibility 
that Lolitha might have described appellant’s features to 
her sister before Sheila made the lineup identification 
rendered Sheila’s identifications invalid. The argument is 
patently unconvincing. 

Lolitha informally identified appellant at his home ap- 
proximately two weeks after the robbery. A few days 
later Sheila identified him at the lineup. There is nothing 
in the record to indicate that Lolitha described appellant 
to Sheila during the interval between these two pre-trial 
identifications; and since no objection was made to Sheila’s 
identifications at the lineup and in court, the judge had 


4 


no occasion to rule on whether Sheila’s identifications 
were independently arrived at. Nevertheless, the record 
‘sufficiently shows that Sheila’s identifications were based 
‘on her own independent sources of observation. See Haw- 
kins v. United States, 187 U.S. App. D.C. 108, 104, 420 
F.2d 1306, 1807 (1969). 

Many factors, such as prior acquaintance * and the wit- 
‘ness’ opportunity to observe the accused,? have been con- 
sidered in determining whether a witness’ identification 
was derived from a source other than an invalid confron- 
tation. In this case, Sheila was both previously acquaint- 
ed with appellant’s features and able to observe him at 
' close range during the robbery. The record indicates that 
Sheila immediately recognized appellant and his brother 
at the time of the robbery. She remembered that she had 
‘ seen them twice during the previous summer, once at a 
nearby playground and on another occasion walking down 
the street. It is therefore apparent that although Sheila 
did not know appellant by name, her immediate recogni- 
tion precluded the possibility that anything Lolitha might 
‘ have said concerning appellant’s appearance would have 
influenced Sheila’s identifications. 

In addition, Sheila had an excellent opportunity to ob- 
serve appellant throughout the confrontation. The rob- 
bery took place in the evening on a well-lit street, directly 
under a street lamp. Sheila was able to see appellant’s 
features distinctly while he rummaged through her pock- 


2 United States v. Wade, 388 U.S. 218, 241 n.33 (1967) ; Long v. 
United States, 187 U.S. App. D.C. 311, 316, 424 F.2d 799, 804 
(1969). 


3 United States v. Williams, 187 U.S. App. D.C. 231, 421 F.2d 
1166 (1970) ; Hawkins v. United States, 187 U.S. App. D.C. 108, 
420 F.2d 1306 (1969); Bryson Vv. United States, 186 U.S. App. 
D.C. 118, 118, 419 F.2d 695, 700 (1969) ; Jackson V. United States, 
184 U.S. App. D.C. 18, 28, 412 F.2d 149, 154 (1969) ; Gregory Vv. 
United States, 188 U.S. App. D.C. 317, 410 F.2d 1016, cert. denied, 
396 U.S. 865 (1969) ; Williams v. United States, 133 U.S. App. D.C. 
185, 409 F.2d 471 (1969) ; Solomon v. United States, 183 U.S. App. 
D.C. 108, 408 F.2d 1806 (1969); Clemons V. United States, 188 . 
US. App. D.C. 27, 45, 408 F.2d 1280, 1248 (1968), cert. denied, 
394 U.S. 964 (1969). 
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ets and grocery bag looking for money and subsequently 
while he searched through her sister’s pockets. While 
there were five assailants, appellant was the only one who 
made direct contact with either Sheila or her sister. It 
should also be pointed out that Sheila positively identified 
appellant at the lineup after viewing him together with 
nine other men (Tr. 57-58). She also identified appellant 
in court, and her testimony was unshaken on cross-exami- 
nation. In these circumstances, there can be no doubt 
that Sheila’s identifications were based solely and validly 
on her prior contact with appellant. United States v. 
| Harris, D.C. Cir. No. 23,254, decided November 27, 1970; 
United States v. Sera-Leyva, —— U.S. App. D.C. ——, 
433 F.2d 534 (1970) ; United States v. Kemper, —— US. 
App. D.C. —~ 433 F.2d 1153 (1970). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THomas A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
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Assistant United States Attorneys. 
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Attorney, Department of Justice. 
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